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for|Review of Disciplinary Action Taken by FINRA

Admin Proc. File Nd 3-15990

APPLICANTS’ REPLY BRIEF

Douglas A. Troszak, pro se
] ]

December 1, 2014




Dec 91 1401:23p

Troszak

L INTRODUC

The National

Troszak (“Troszak™)

CPA Group 3

ITON

WAdjudicatory Counsel (“NAC”) found that the Applicants, Douglas A.

and North Woodward TFinancial Corporation (“NWFC”) violated FINRA

Rule 8210 by failing to provide certain requested documents to FINRA. The NAC expelled

NWEC and imposed

Troszak is alj

A bar upon Troszak based upon their violation of Rule 8210.

0 a CPA and he operates a CPA business, Troszak CPA Group, out of the

same location as NWFC. In order to become a client of NWFC, an individual must first be a

Troszak CPA Grou;L client. In November 2009, Troszak obtained loans from his personal

friends. Those frien

made in order to he

ds were also clients of Troszak CPA Group and NWFC. The loans were

Ip Troszak redeem a condominium unit that he owned from foreclosure.

Troszak knew the approximate cost of redeeming the property, but did not know the exact

amount that would b
result, Troszak ob

contributed by Trqg

e required because interest, costs and fees continued to accrue daily. Asa
ined loans totaling $200,000, approximately $14,000 of which was

szak CPA  Group, although the final redemption amount was only

$188,689.52. The pLoccss of redeeming the property and distributing funds in connection with

the redemption was T:zmdled by a local title company, Bay View Title. Aside from arranging for

the loans and re-pay

ng the lenders, Troszak was not involved in the redemption process at all,

Bay View Title handled the entire transaction, and continues to do so. F irst Southwest, NWFC’s

clearing firm, sent 1

honey directly from the IRAs of certain lenders to Bay View Title. That

money never passedrﬂuough Troszak or any of his associated entities and consequently, Troszak

never had control ov]

In exchange

er that money.

for the loans, Troszak Capital Corporation, an entity that Troszak had

created for tax purpgses, issued promissory notes directing payment at an annual interest rate of
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10% along with prindipal and interest payments on the first day of each quarter for six quarters
with the remaining bplance due at the end of the sixth quarter. Several lenders later agreed to
written modificationy of the repayment plan. Troszak also granted a $200,000 mortgage on the

unit in favor of the ndte holders as security.

FINRA, actine upon a regulatory tip, decided to investigate the loan transactions and
issued several Rule 8P10 requests during the course of its investigation. The NAC found that the
Applicants did not rgspond fully to those requests and thereby violated Rule 8210 by failing to
provide an accountifg of the $11,310.48 difference between the borrowed amount and the
redemption amount, pvidence of interest and principal payments to the note-holders, and 2009

and 2010 securities agcount statements for Troszak Capital Corporation.

1L ARGUMENT

The requiremgnts of Rule 8210 are not unequivocal as FINRA claims. FINRA’s Brief in
Opposition to Appli¢ation for Review (“Brief”) at 12. The Commission has recognized that
while the scope of RTle 8210 is broad, there are limits. Jay Alan Ochanpaugh, Release No. 34-
54363, 2006 WL 2h82466 (2006). One such limitation applies to documents not in the
possession, custody, pr control of the request’s recipiert. /d. Another limitation on Rule 8210 is
based upon the fact traat FINRA’s regulatory authority is limited. FINRA'’s regulatory authority
extends to securities] as well as conduct not involving securities if that conduct is inconsistent
with just and equitabje principles of trade and involves business-related conduct. See e.g. Vail v.
S.EC, 101 F.3d 37|(3" Cir. 1996); Ernest A. Cipriani, Jr., Release No. 34-33675, 51 S.E.C.
1004 (1594). ConsecTuently, FINRA could not request documents that are unrelated to securities
and do not involve pusiness-related conduct. The critical issue is whether this case presents

another limitation op FINRA’s regulatory authority under Rule 8210. Specifically, whether
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and require the production of documents the disclosure of which is

otherwise prohibited ﬂby law, or whether such requests exceed the limits of Rule 8210 and

hthority.

APPLICANTS ARE PROHIBITED FROM PROVIDING THE

FINRA’s regulatory a
A THE
REQU!

ESTED DOCUMENTS

The Applicants have argued that 26 U.S.C. 6713, 26 U.S.C: 7216, and 17 CFR 248.10

prevent them from dijclosing evidence of interest and principal payments to lenders. 26 U.S.C.

6713 and 26 U.S.C. 7

216 state that the Applicants cannot provide information given to them in

connection with, or 1¢ assist them in preparing tax returns. Violators of those statutes subject

themselves to possiblg
interest payments are

returns. Because pay.

fines and imprisonment. Jd. The basis of the Applicants’ argument is that
taxable and would therefore be included on and used in preparing tax

ments of principal were sometimes included in the same check as interest

payments, it was not] possible for the Applicants to provide FINRA with evidence of those

payments without alsqg

applicants cannot disq

personal information T

involving a financial

17 CFR 248.3(u)(1)(ii.

FINRA does 1
to meet any such exc
decided that FINRA 1
to include exceptions

result, the Applican

providing FINRA with evidence of the inferest payments. In addition, the
lose non-public personal information. See 17 CFR 248.10. Non-public
cludes any information “about a consumer resulting from any transaction

roduct or service between vou and a consumer.” See 17 CFR 248.3(t)(1);

pt meet the exceptions to those statutes and regulations, nor does it claim
bption.  Congress. and the SEC in enacting Regulation S-P, seem to have
hles do not supersede those statutes and regulations when they decided not
for FINRA investigations. Sec 26 CFR 301.7216-2; 17 CFR 248.15. Asa

s cannot provide information or documentation falling under those
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bause FINRA asked them to do so. Nevertheless, FINRA seems to place

en language of the relevant federal statutes and regulations. Brief at 16, n.

13 (stating that the f#ct that Troszak uses the requested documents to prepare tax returns “is of

no moment and does
at 22 (arguing that {federal law does not prevent the Applicants from providing the requested

documents regardles

not thereby shield the information from FINRA’s purview.); see also Brief

5 of whether or not Troszak used those documents to prepare client tax

returns because they fare “of” a FINRA member.) However, these arguments are contrary to the

clear language of the}

statutes which prevents the production of documents used in preparing tax

returns and incIudesL certain exceptions, none of which encompasses FINRA’s investigation.

FINRA as a non-govi
regulations, under w
preparing tax returns

Rather than ¢

FINRA relies upon

ernmental entity has no authority to alter or amend those federal statutes or

hich it is relevant that the requested documents are used by Troszak in

laiming that it fits an exception to the relevant statutes and regulations,

the contractual relationship existing between itself and the Applicants in

arguing that the Appjicants must provide the requested documents. Brief at 16. Absent such a

relationship, federal

See 26 U.S.C. 6713,

aw would prevent the Applicants from providing the requested documents.

D6 U.S.C. 7216, 17 CFR 248.10. The existence of a contractual relationship

between the ApplicaPLs and FINRA does not materially change the situation. The existence of a

contractual relaliouﬁrip is not an exception that would allow disclosure of the requested

documents under an

addition, due to the

b of the cited federal laws. See 26 CFR 301.7216-2; 17 CFR 248.15. In

[act that contractual obligations to do something that is expressly forbidden

by statute are genera}ly not enforced, such contracts do not grant authority to ignore the statutory

prohibition. See 174 C.J.S. Contracts §254 (2014) (stating that such contracts are generally not
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Meek v. Wilson, 283 Mich. 679, 278 N.W. 731 (1938); Beyers v. Roberts,

199 S.W.3d 354 (Tex. App. Houston 1st Dist. 2006). A contract is illegal if it requires an act

that is a civil wrong
Contracts §254 (20
Measday v. Sweazed
App. 280, 264 S.E.
payments. The App

and criminal statute

or is contrary to statutory provisions or public policy. See 17A C.J.S.
4); L'Orange v. Medical Protective Co., 394 F.2d 57, (6th Cir. 1968);
L 78 N.M. 781, 438 P.2d 525 (Ct. App. 1968); Hazard v. Hazard, 46 N.C.
Pd 908 (1980). FINRA has requested evidence of principal and interest
icants cannot provide those documents without violating federal regulations

s. FINRA insists that regardless of whether federal law prevents the

Applicants from dis*losing the requested information, the contractual relationship with FINRA

requires them to pr

relationship between

bvide the requested information. Brief at 16, n. 13. If the contractual

the Respondents and FINRA compels the Respondents to provide evidence

of those payments, tLen that contractual relationship requires an act that is contrary to the statutes

. listed above. In so

doing, the contract between the Respondents and FINRA is illegal. and as

such, should not be ?nforced.

FINRA also

and principal paymq

contention, FINRA

tontends that the Applicants’ concerns about providing evidence of interest
nts to lenders are abstract. Brief at 22 n. 16; /d. at 34. In support of this

tites a case in which a FINRA member refused to provide documents on the

basis that by provid]ng requested documents to FINRA, those documents might be subpoenaed

by interested third garties. Jd. (citing Gregory Evan Goldstein, Release No. 34-68904, 2013

SEC LEXIS 552 (H

SEC LEXIS 1350,

eb. 11, 2013)(order denying stay); Goldstein, Release No. 34-71970, 2014

Apr. 17, 2014)). In that case, the Commission stated that abstract worries

about privacy do ndt justify failing to fully respond to an 8210 request. Goldstein, Release No.

68904, at 17. In coftrast, this case involves privacy concerns that are not abstract or held solely
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by the FINRA meml#er that is subject to the request. Instead, concerns about disclosing the types

of information and qdcumentation requested by FINRA in this case are shared by Congress and

the Commission, both of whom have chosen to limit the authority to disclose those types of

documents. See 26

J.8.C. 6713; 26 U.8.C. 7216; 17 CFR 248.10. There are explicit statutory

and regulatory provssions specifically preventing the disclosure of the types of documents and

information requestjd by FINRA. Concerns about disclosing such documents are far from

abstract. Those cJTncems are magnified by the fact that FINRA'investigations are not

confidential as it nop claims. See Brief at 22 n. 16, (citing FINRA Regulatory Notice 09-17,

2009 FINRA LEX

S 45, at *4 (Mar. 2009)). Instead, FINRA explicitly stated in their

communications with the Applicants that documents disclosed as part of an investigation were

not treated conﬁdenijally and that FINRA may disclose those documents to other parties without

notifying the Applic

ants. The Applicants® clients expressed the same concerns about disclosing

the requested docm\'%ems when they refused to grant the Applicants written permission to provide

evidence of the prin
statutory prohibition

about giving those q

B.

TRO
L

PRO

ipal and interest payments that they received from Troszak to FINRA. The
5 against providing the requested documents make the Applicants’ concerns

becuments to FINRA much more than an abstract worry about privacy.

BZAK’S ROLE AS A TAX RETURN PREPARER PLACES
ATIONS ON THE TYPES OF INFORMATION THAT HE CAN

VIDE _TO_FINRA THAT ARE NOT PRESENT FOR MOST FINRA

MEM

[BERS

Troszak is 4 certified public accountant. In order to become a client of NWFC, an

individual must ﬂHst be a client of Troszak’s accounting firm, Troszak CPA Group.

Consequently, all of the lenders involved in this matter are clients of Troszak CPA Group in
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°C clients. At all times relevant to this matter, Troszak prepared the tax

returns for each of tje lenders. These facts make this case materially different from other

FINRA cases invo]viL;g alleged violations of Rule 8210. As a tax return preparer, Troszak

fulfills a role not typidally performed by FINRA registered representatives. Based upon his role

as a tax return preparlr, Troszak is subject to certain laws and regulations that do not apply to

other FINRA member:

 that do not prepare tax returns. Specifically, 26 U.S.C. 6713 prevents tax

preparers from discloding information given to them to assist them in preparing a tax return by

imposing fines on ta)
prohibits tax preparer]
connection with the pr

those statutes, he subj

t preparers who disclose such information. Similarly, 26 U.S.C. 7216
5 from knowingly or recklessly disclosing information given to them in
eparation of a tax return. If a tax preparer discloses documents covered by

cts himself to criminal punishment, including up to one year in prison, in

addition to possible fifles. 26 U.S.C. 6713 and 7216.

In arguing tha

determined that FINR]

the Applicants violated Rule 8210, FINRA cites cases in which it was

A members must fully comply with all FINRA 8210 requests. See e.g.

Brief at 13 (citing CMG Institutional Trading, LLC, Exchange Act Release No. 59325, 2009

SEC LEXIS 215 (200p)); see also John Joseph Plunkett, Release No. 69766, 2013 SEC LEXIS

1699, at *35-36 (201

); Howard Brett Berger, Release No. 58950, 2008 SEC LEXIS 3141, at

*13 (2008). These caJcs cited by FINRA are fundamentally different from this case, in that none

of the FINRA memb;
U.S.C. 7216 because
statutory restrictions ¢

impose the same requ

prs in those cases were required to comply with 26 U.S.C. 6713 or 26
npone of those FINRA members were aiso tax return preparers. The
n the documents that tax return preparers may disclose make it unfair to

rements upon the Applicants as those applicable to FINRA members that

do not prepare tax retyrns, who are not subject to the above-referenced statutes. The Applicants
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pulatory obligations aside from their obligations to FINRA that they must

to an 8210 request. Upon information and belief, this case is unique in

d regulations prohibit disclosure of the documents requested by FINRA

under Rule 8210. Aus a result, the precedent cited by FINRA is not as persuasive as it might

ordinarily be. Insteg

d, the unique facts of this case justify careful consideration of the role of

Rule 8210 when in o+der to comply with it, FINRA members are required to violate federal law.

In such a case the re

C.

irements of Rule 8210 should yield to the relevant federal law.

Under FINRA Rule 8210 (a)(2), FINRA has the right to “inspect and copy the books,

records, and accoun

investioation...that i} in such member's or person's possession, custody or control.
g P

F of such member or person with respect to any matter involved in the

o

FINRA

members are not refjuired to provide documents that are not in their possession, custody or

contro] in response tl) 8210 requests by FINRA. See Jd.

FINRA req

redemption amount,

sted an accounting of the difference between the loan amount and the

along with supporting documentation. They also requested 2009 and 2010

securities account stLtements for Troszak Capital Corporation. As the Applicants argued in their

Brief in Support of
possession, custody
Applicants do not aj
the lenders in this

contend that those (

heir Application for Review, neither of those sets of documents are in their

, or control. FINRA misunderstands the Applicants’ argument. The
gue that those requested documents were “of” NWFC’s clients who are also
case, as FINRA asserts on page 20 of its Brief. Instead, the Applicants

ocuments were not in their possession, custody or control. Bay View Title,

8
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the company that hzrndlcd everything relating to the redemption is completely independent of
Troszak. Troszak gromised the lenders that he would remain current with any taxes on the
condo unit. Conse&uently, Bay View was instructed to keep any amount remaining after the
redemption and to uke those rerﬁaining funds to pay any existing or future taxes. As a result,
neither Troszak, norjany entity that he had an ownership interest in or control over, have ever
received any of the ppproximately $11,500 that was left over after redemption of the property.
That amount has reTained with Bay View Title. Because all of the documents necessary 1o
perform an accountng of the remaining $11,500 remained with Bay View Title, it was not
possible for Troszak] to provide those documents or {0 undertake that accounting. Troszak did
however, provide FINRA with documents relating to the re-financing that he did possess, such as
promissory notes. Nevertheless, those documents are insufficient to complete a full accounting
of the $11,500 diff%:rence. Troszak was therefore unable to complete an accounting of the
$11,500 difference, 3s he did not have possession, custody or control over all of the documenis

necessary to compleT such an accounting.

In addition, JINRA requested 2009 and 2010 securities account statements for Troszak
Capital Corporation| Any such statements would have been created by First Southwest, another
company that Troszgk does not control or have any ownership interest in. Furthermore, Troszak
Capital Corporation}s securities account rarely, if ever, contained much more than $1,000 and
often would have mpnths with no activity. Upon information and belief, First Southwest does
not generate accounf statements when there is no activity in such a small account. As a result, it
is likely that no suclh documents exist. The Applicants did not have possession, custody or
control over 2009 fnd 2010 securities account statements for Troszak Capital Corporation

because upon inforrTation and belief, no such statements were ever sent to the Applicants or to

9
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Troszak Capital (orporation by First Southwest. This meant that the requested account

statements could n<7t be provided to FINRA.
IIl. CONCLUSION

For the reagons set forth above and in their Brief in Support of Application for Review,
the Applicants res;nectfully request that the Commission reverse the NAC’s conclusions that the
Applicants violated NASD or FINRA rules and by-laws and did so without justification. The

Applicants also reipectfully request that the Commission reverse the NAC’s decision to impose

4

Dou:glas A. Troszak,
Personally and on behalf of North Woodward Financial Corporation

sanctions against te Applicants and its choice of sanctions.

Date: December 12014
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Certificate of Service

The undersigned certifies that a copy of the foregoing Motion for Consolidation and Brief
in Support were sefved by first-class mail sent on the 1* day of December, 2014 to Jennifer C.
Brooks of FINRA §t 1735 K Street NW, 7" Floor, Washington, DC 20006, and by facsimile to
(202) 728-8264.
I declare ugder penalty of perjury that the statement above is true to the best of my

information, knowlgdge and belief.

N

[4 Z
Douglas A. Troszak
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To: SECa Us

ec Branch Agency affiliated w/ From:

FINRA (2 Hernard Madoff Organization)

Atten: Brept J. Fields

Troszak CPA Group

Global Finance & Accounting

Douglas A Troszak

(248) 88%-2375 (cell)

Fax: {202) 772-9B24 Pages: 13
Phone: XOCK) XXGXXXX Date: December 1, 201<
Re: Applicantﬂ’ Reply Brief CC:

O Urgent 0O Hor Review O Please Comment []Please Reply [ Please Recycle

Please accept and

Thank you.

record.

Douglas A. Troszaf CPA




